  

REFORMING HEALTH CARE LIABILITY


Spiraling medical liability insurance premiums are forcing many hospitals to consider difficult decisions – from cutting services to closing clinics.  In communities across the nation, physicians are faced with early retirement or leaving patients that need them.  The bottom line:  access to care is compromised.

The health care liability reforms enacted in California under the Medical Injury Compensation Reform Act (MICRA) of 1975 should be adopted on the federal level.  While the number of health care liability claims brought by medically injured plaintiffs in California, on a per capita basis, is the same as before MICRA, the compensation actually paid to those medically injured in California was higher after MICRA.  The fundamental difference:  patients, rather than their attorneys, have benefited from these reforms.

FLORIDA’S EXPERIENCE

After a year-long campaign by FHA to bring the state’s medical liability crisis to the attention of the public and the Legislature, lawmakers spent months in debate, dozens of hearings, and three special sessions to pass a medical liability reform bill in 2003.  The Florida Office of Insurance Regulation estimates that savings from the bill will be, on average, 7.8%.

FHA is closely monitoring the effects of the legislation on the health care environment.  FHA believes the more comprehensive solutions found by the Governor’s Task Force, consisting of independent university leaders, have a better chance of bringing long-term stability to the medical liability insurance market.

The Task Force found that the average premium paid by a Florida doctor is 55% higher than the national average, the frequency and severity of claims against Florida doctors is higher than the national average, and the number of insurers writing policies has plummeted.

Among other reforms, the legislation enacted in Florida:

· Provides a physician cap on non-economic damages of $150,000 for the emergency setting with an aggregate cap of $300,000;

· Provides a cap on non-economic damages of $500,000 for each physician with an aggregate cap of $1 million for all claimants;

· Provides a cap on non-economic damages of $750,000 per claimant for hospitals and other non-physician entities with an aggregate cap of $1.5 million for all claimants; and

· Includes improved patient safety and physician discipline provisions as well as insurance reforms.

Of all its recommendations, the Governor’s Task Force found that a cap “will have the greatest impact on health care provider liability insurance rates, and thus eliminate the crisis of availability and affordability of health care in Florida.”

FHA VIEW

Congress must pass meaningful health care liability reform legislation.  FHA supports MICRA-style reforms that include:

· A $250,000 cap on non-economic damages (pain and suffering), and full payment of all economic and/or other costs and damages incurred;

· Collateral source payment offsets, thus preventing double payment for the same expense by two or more insurance companies or other payers;

· A percentage limitation of attorneys’ fees;

· A uniform statute of limitations in health care liability cases;

· Periodic payments to allow compensation to be made in intervals rather than as a lump sum; and

· Reform of the joint and several liability rules.

Several bills embody these principles:

· The Help Efficient, Affordable, Low-Cost, Timely Healthcare (HEALTH) Act (HR 5), introduced by Reps. Jim Greenwood (R-PA) and John Murtha (D-PA).  The bill passed the House of Representatives in 2003.  In the Senate, Sen. John Ensign (R-NV) introduced the Patients First Act of 2003 (S 11); however, it failed in a vote earlier this year.
· In 2004, the Senate Republican Leadership has sought to enact a more pared down, targeted version of reform, but without success.  The Healthy Mothers and Healthy Babies Access to Care Act of 2003 (S 2061) and the Pregnancy and Trauma Care Access Protection Act of 2004 (S 2207), both introduced by Sens. Judd Gregg (R-NH) and John Ensign, failed on the Senate floor.
White House endorsement and growing public support suggest that medical liability reform legislation has its best chance in years of passing; however, gaining Senate approval is proving to be an uphill battle.
