Workers Compensation- Exclusive Remedy
In a Nutshell

Exclusive Remedy Doctrine

The exclusive remedy doctrine, a cornerstone upon which the workers compensation system was built, provides a basic give-and-take situation for addressing work-related injuries and disease: the employee relinquishes the right to sue the employer in exchange for a specified and guaranteed set of benefits. Thus, workers compensation becomes the employee's "exclusive remedy" for addressing work related injuries.  The workers compensation system is effective and efficient because the concept of fault is never raised -- the injured worker is entitled to benefits whether or not there is employer fault. In this way, workers compensation provides a quick, efficient system for injured workers to receive medical treatment and indemnity payments, with a minimum of delay, disputes and friction costs. The administrative process also permits resolution of disputes without the level of uncertainty in civil litigation.


Erosion of the Exclusive Remedy

One of the most disturbing workers compensation trends in recent years has been the continued attacks on the exclusive remedy doctrine.  Workers and their lawyers more frequently turn to the courts in an attempt to supplement their statutory workers compensation benefits with tort awards. In states that allow certain tort actions to pierce their exclusive remedy provisions, the potential for enormous civil judgments looms large over employers and insurers and presents a risk uncontemplated in the original workers compensation concept. Importantly, and not the focus of many is these new avenues of recovery increase workers leverage in extracting concessions from employers.

While these attacks have met with mixed success, even the unsuccessful court cases have been costly to both insurers and employers in terms of time and litigation expense. Notwithstanding the increase in the dollar amount of workers compensation awards and related insurance premiums, the successful attacks on the exclusive remedy have resulted in an expenditure (in both litigation costs and awards) far in excess of claims limited to statutory workers compensation benefits.  In addition, though many injured workers may want a large judgment in their favor, the associated litigation costs ultimately reduce the funds available to redress their injuries and undermine the original goals of the workers compensation system.

American Insurance Association Survey

The American Insurance Association updates it's periodic report on exclusive remedy challenges bi-monthly. The most recent report, broken down into categories of judicial challenges, indicates trends in the erosion of the exclusive remedy provision. What follows is a short overview of each category:

Intentional Act Exception: The survey indicates that while many challenges to the exclusive remedy have failed in decisions rendered by those states' highest courts, the supreme courts of Florida, Montana, New Jersey, New Mexico, and Ohio have ruled for the employee based on the intentional act exception to the exclusive remedy.

Injuries Outside Scope of the Workers Compensation Act: The survey indicates that the state supreme courts of Nebraska, Oregon, Rhode Island, Virginia, and Washington have upheld challenges to the exclusive remedy based on the argument that the injury was outside the scope of the compensation act. However, the Indiana and Kentucky supreme courts recently held that the exclusive remedy protections of the workers compensation act extend to insurers' claims handling practices.

Sexual Harassment/Discrimination: Although challenges to the exclusive remedy have been successful based on the theory that such conduct does not arise out of or in the course of employment.  There is a split in opinion over whether sexual harassment cases belong within the compensation scheme. 

Bad Faith:

The emergence of the bad faith exception has accelerated the erosion of the exclusive remedy doctrine. Injured workers may allege "bad faith" for the malicious failure to commence benefits or the unsupportable denial of benefits. This exception undermines the legislative quid pro quo more directly than any other by allowing tort litigations for on-the-job injuries that are within the workers compensation system. Many jurisdictions hold that an employee's cause of action for bad faith lies not within the system of its origin, but in the courts.

The states that disallow bad faith claims expressly intend to preserve the integrity of their workers compensation acts. Id. For example, the Kentucky Supreme Court recently ruled that a workers compensation claimant cannot bring a civil action in circuit court for "bad faith" when

an insurance company refuses to settle an injury claim. See Travelers v. Reker, 100 S.W.3d 756, 2003 Ky. LEXIS 86 (Ky. 2003). In addition, in Sims v. United States Fidelity & Guaranty Co., the Indiana Supreme Court recently upheld the constitutionality of a statute specifying that the exclusive remedy protections of the Workers Compensation Act extended to carriers' claims handling practices. See 782 N.E.2d 345 (Ind. 2003).



Dual Capacity/ Sports Injuries 

Interesting Sports Injury Cases: 

Plaintiff, Greg Loytsz, a former New York Jet, sustained an injury to the anterior ligament of his left knee while blocking another player during pre-season practice in July, 2000. Pursuant to his NFL Player contract and his Collective Bargaining Agreement, he received care from the Jets’ Medical Department. Lotysz underwent pre-surgery rehabilitation, surgery, and post-surgery rehabilitation under the care of the Jets' Medical Department until September 2000, at which time he sought medical care elsewhere. 

Subsequently, Lotysz brought an action in medical malpractice against two of the Jets' doctors who were primarily responsible for his care and treatment.  By order and decision dated 12-19-02, the Supreme Court, New York County, dismissed that action as barred by the Workers Compensation Law.  December 31, 2002.  The court found that the doctors were employees of the Jets, that their medical services were made available to plaintiff as a consequence of his employment and that their services were not available to members of the general public. Thus, the alleged medical malpractice occurred during the course of plaintiff's employment as a New York Jet.

Justice Lally explained that Workers Compensation Law §29 [6] provides that: "[t]he right to compensation or benefits under this chapter, shall be the exclusive remedy to an employee ... when such an employee is injured or killed by the negligence or wrong of another in the same employ." The court ultimately held that the plaintiff's attempt to avoid the exclusive remedy provision imposed by §29 on the grounds that the defendant trainers exacerbated his injury via their negligent treatment failed.


Third Party Actions:


N.Y. is the classic example of comparative negligence and related third party actions, i.e. Dole v. Dow Chemical, and corrective legislation limiting tort liability to “grave injury” as defined in the law. 

Conclusion


It appears that with few exceptions the workers compensation exclusive remedy has been upheld since inception of the first constitutionally enacted workers compensation law in Wisconsin in 1911.  What has not been measured is the threat of using a law suit by the claimants lawyers as leverage in the workers compensation case settlements.  It can be expected that the attacks on the exclusive remedy will continue and should be cause for a concerted and diligent effort by those involved in the workers compensation system to avoid erosion of the exclusive remedy defense.  By the way, New York State should allow a limitation on Employers Liability Coverage, as no other liability insurance coverage in any state of any line of business is unlimited. 

