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Litigation and Enforcement: 2011 Highlights

Increase in securities class actions, notable increase in
M&A and foreign company litigation.

SEC Specialized Units signal likely direction of
enforcement.

Undetermined impact of Dodd-Frank on private
litigation and enforcement: whistleblowers and new
rules.

Economic conditions driving suits against private
company officers and directors: customers,
employees....now M&A.

Coverage disputes regarding company responses to
potential wrongdoing.
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Frequency: Federal Securities Class Action Litigation

What is happening with claims frequency and how is this impacting my terms?

1995 - 2011
2006 - filings decreased 35% from 2005

7 2007 - filings increased 49% from 2006
2008 - filings increased 26% from 2007
filings increased 87% from 2006
2009 - filings decreased 25% from 2008
2010 - filings increased 5% from 2009
filings decreased 21% from 2008

Nomber of Suts Fied per Year
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Severity: Federal Securities Class Action Litigation

Settlements
2000 — 2011 YTD (dollars in milions)

2000 | 2001 | w0z | 2003 | 204 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 201
Numberof Settements | 148 | 134 | 160 | 171 | 118 | 14 | 111 | 14 | 107 | 102 | 104 | 28
Numberof $100M+ * a 6 7 w ||| 1| s 6 s 6 1
= Median sa50 | s543 | $553 | $573 | $700 | sa7s | 775 | 5773 | ssss | seso |s1005 | s63s
m Average $14.04 | 51069 | 52004 | $22.06 | 53170 | $2747 | 5280 | s2625 | 3458 | $30.81 | $28.40 | $19.56
m st.pev s31.07 | saas | s5000 | ss6.60| s7092 | s6127 | 519382 s7035 |s117.05] s76.01 | 57106 | s33.30
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Developments: Federal Securities
Class Action Litigation

n Reduced pace of suits relating to credit crisis.
n Overall increase in number of suits.
n Supreme Court cases of interest:

— Merck v. Reynolds

— Morrison v. National Australia Bank

— Erica P. John Fund v. Halliburton

— Matrixx Initiatives v. Siracusano

— Janus Capital Group, Inc. v. First Derivative Traders
— Wal-Mart Stores, Inc. v. Dukes
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Trends: Federal Securities Class Action Litigation

n Increase in M&A activity portends continued
increase in suits based on merger disclosures.

n Impact of Dodd-Frank:
— Whistleblower provisions and new rules

n Increase in suits involving foreign based
companies, particularly China

B tFOLEY

Breach of Fiduciary Duty/Derivative Litigation

n Notable increase in number of suits filed in
federal and state courts.
n M&A objection suits based on acquisitions,

going private, management buyouts and proxy
violations.
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Developments: Enforcement Proceedings

n Significant matters:

— High profile proceedings, e.g. Goldman Sachs, J.P.
Morgan, Citigroup, Bank of America, Carters, Inc.:
Non-prosecution agreement

n SEC Speaks:

— Cooperation initiatives

— Areas of focus: insider trading and FCPA

— National Specialized Units: FCPA, Market Abuse,
Municipal Securities and Public Pensions, Asset
Management and Structured and New Products

— Budgetary constraints: Added Dodd-Frank
responsibilities
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Trends: Enforcement Proceedings
n Impact of Dodd-Frank

— New rules

— Whistleblower provisions

— International reach of SEC and DOJ powers
— Expanded aider and abettor powers

— Executive compensation clawbacks

n Activities of Specialized Units: Insider trading

and FCPA
n Cooperation with Department of Justice:
— FCPA
— Dodd-Frank privilege protection
B tFOLEY
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Developments: Private Company Litigation

Steady flow of actions against officers and directors.
Economic conditions explain trends: cases brought
by customers and employees (reductions in force).
Potential for claims based on M&A activity.
Companies entering into government contracts
under scrutiny.

According to Chubb Private Company Survey: 12% of
private companies experienced a D&O suit in last
five years.
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Developments: Coverage Litigation

n Informal SEC inquiries.
n Internal investigations.
n Special Bond committees.

o tFOLEY
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Topics For Discussion

§ This is still a soft market.
~ But, is it changing?

What do Insureds purchase?

Carrier Relationships — do they matter?

Coverage Enhancements Available in the Market
- For Individuals
+ Pre-Claim Inquiry Costs/Personal Protection Suite
— For the Entity
+ SEC Investigation Entity Coverage
- Improvements to Terms & Conditions
~ International D&O
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Macro Market Update — D&O Overview

Stable & Significant
Capacty + Majority of markets maintain AM Best Rafings of Aor better
$1238+in“heoreticar capacity avalable in the market
Very broad for all nsureds
Insurers remain willing to provide coverage im provements (frequested)
Primary arevery broad
Excess layers are much im proved, however we continueto push for “ru” ollow-form coverage

Seweral newcoverages have been intoduced (Execuive Edge, Investigation Edge, other insurers, )

Strategic purchasing behavior

Someinsurers seeking toexp: order
layers
Remain stable for most Insureds
However, certain ins urers are seeking higher retentions inlightof recent high frequency /low severity eents (ie.
M&A bump updlaims)
igher

How low canit go?
Pricing below 2000 letels des pite requencyand severlty trends
for a
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CAT losses onnon-D&Olines maybleedto all PEC pricing
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Quarterly Index of D&O Pricing

D&O Pricing
Q12002-Q32011 | Baseyear: 2001= 1.00

Index Value

Souce: Aon FSG Quanery DSOPrEing Index
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Quarterly Index of D&O Pricing

S&P Financials sector vs. All Other S&P sectors
Q12002-Q32011 | Baseyear: 2001= 1.00
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D&O Pricing vs. Claims Frequency vs. Market Indices

D&O Pricing vs. Claims Frequency
Q12002-Q32011 | Baseyear: 2001= 1.00
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D&O Pricing vs. Claims Frequency vs. Market Indices

D&O Pricing vs. Claims Frequency vs. Market Indices
Q12002-Q32011 | Baseyear: 2001= 1.00
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Quarterly Index of D&O Pricing

Q12011 vs. Q1 2010 % Change

Only those clients in both Q12011 and Q1 2010 sample.
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Quarterly Index of D&O Pricing

Q1 2011 % Difference vs. "All Other Sectors"
All Clients in Q12011




Market Capacity

Insurer Financial Strength
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Limit Purchasing Decisions

Limits
Percentage change of total aggregate limits purchased by public companies:

8% 7.60% 7.40% 7.38%

4.25% 4.20%

3.19%
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Carrier Relationships

§ Yes, they still matter.
§ Underwriting meetings can assist in differentiating the risk.
§ Claims relationships matter too.

— As pricing declines, and terms broaden, important to
consider claims handling abilities and experience of
carriers.

§ Consistent communication is essential to establishing and
maintaining good relations.




D&O Coverage Enhancements

§ For Individuals
—Pre-Claim Inquiry Coverage
—Personal Protection Suite

§ For the Entity
—SEC Investigation Entity Coverage
—FCPA Investigation Coverage
—Reputation Protection

§ Improvements to Terms & Conditions

§ International Capacity
— Stand Alone “foreign” D&O programs
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Actuarial Considerations for D&O
Pricing and Reserving

CAS Annual Meeting — Chicago
Carl X. Ashenbrenner
November 7, 2011
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Actuarial Considerations - Pricing
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Annual Loss trends:

— Changes in terms and conditions

— Catastrophe exclusions and risk loads
— Attachment points and limits

w

Does past predict future?

- 2001 IPO Allocation

— 2002-03  Brokerage Firm — Analyst
— 2003-04 Mutual Fund — late trading

— 2006 Option Back Dating
— 2007-09  Subprime/credit/Madoff
- 2011 Chinese reverse merger

- Future ??
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Actuarial Considerations - Pricing

[ Party like it's 1999 J

Hypothetical Excess D&O Reported Loss and ALAE Triangle
Evaluated as of December 31, 1999

Report Months of Development

Year 12 24 36 48 60 72 84 96 108
1993 5.0% 20.0% 26.0% 35.0% 36.0% 35.0% 35.0%

1994 7.0% 29.0% 44.0% 45.0% 47.0% 40.0%

1995 7.0% 28.0% 24.0% 26.0% 33.0%

1996 4.0% 23.0% 46.0% 39.0%
1997 3.0% 30.0% 42.0%

1998 6.0% 12.0%

1999 2.0%

2000

2001

! Milliman
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Actuarial Considerations - Pricing

Party like it's 1999 |

Report
Year
1993
1994
1995
1996
1997
1998
1999
2000
2001

Hypothetical Excess D&O Reported Loss and ALAE Triangle
Evaluated as of December 31, 2001

Months of Development
12 24 36 48 60 2 84 96 108
5.0% 20.0% 26.0% 35.0% 36.0% 35.0% 35.0% 39.0% 38.0%
7.0% 29.0% 44.0% 45.0% 47.0% 40.0% 44.0% 45.0%
7.0% 28.0% 24.0% 26.0% 33.0% 32.0% 41.0%
4.0% 23.0% 46.0% 39.0% 39.0% 38.0%
3.0% 30.0% 42.0% 95.0% 108.0%
6.0% 12.0% 142.0% 224.0%
2.0% 135.0% 219.0%
9.0% 112.0%
15.0%
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Actuarial Considerations

Largest SCA Settlements ‘

Enron 10/22/01 $7.2B
WorldCom 4/30/02 $6.1B
Tyco 2/4/02 $3.2B
Cendant 4/16/98 $3.2B
Nortel 2/16/01 $2.98
WorldCom Il 5/14/02 $2.6B
AOL Time Warner 7/18/02 $2.5B
Koninklijke Ahold 2/25/03 $1.1B
McKesson HBOC 4/28/99 $1.0B
AT&T 10/27/00 $1.0B
Source: vl
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Actuarial Considerations

Largest Credit SCA Settlements ‘
B Case |Filing Date | Settement RO

Wachovia 2/29/08 $629M
Countrywide 8/14/07 $624M
Merrill Lynch 10/30/07 $475M
Washington Mutual 11/5/07 $209M
National City 1/24/08 $168M
New Century 2/08/07 $125M
Wells Fargo 4/14/08 $125M
MoneyGram 3/28/08 $80M

« 207 Credit Cases filed to date
* Many cases are beginning to settle
« Large banks named in many different suits

Source: d Anal
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Actuarial Considerations - Reserving

L Claims-made coverage — Easy to Reserve? }

Industry Aggregate
Other Liability — Claims Made

Loss and LAE
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Schedule P Year

= Initial Loss & LAE Ratio mMost Recent Loss & LAE Ratio
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Actuarial Considerations - Reserving

§ Case reserving philosophy

§ Changes in attachment points, limits, sectors
§ Public vs. Private

§ Catastrophes

§ Attritional vs. Security Class Action

8
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Actuarial Considerations - Reserving

§ Shareholder loss = max price during class period minus
share price day after class period

§ Average settlement approximately 3% of shareholder loss
§ Large variation of shareholder loss by claim

§ Larger companies tend to settle later and at lower
percentage of shareholder loss

! Milliman
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Actuarial Considerations - Reserving

§ Review of 724 Security Class Action Cases
§ What do D&O insurers pay from settlements?
= 5
& Sowwn
e
§ D&O individuals pay about 5% out of own pocket
§ Larger settlements have lower insurance contributors

— Exceed allinsurance limits
— Exclusions of coverage (Deliberate Misconduct)
— Other sources contribute (Accounting Firms, Investment Banks)

Source: "How protective is D&O Insurancein "~ PLU: . Volume XXl Number2, March
2010, Volume X, Number3
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Actuarial Considerations - Reserving

How are cases settled:
34
= Settled
= Dismissed or

Withdrawn
= Pending

§ Three went to trail, of these 2 settled during trial and one decided
defendants favor

Source: "How protective is D&O Insurancein "~ PLU: . Volume XX, Number2, March
2010, Volume X, Number3

1
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Actuarial Considerations - Reserving

When do cases settle?

§ Average of 24 months after motion to dismiss is denied

§ SCA with parallel SEC action settle quicker (about 20 months on
average)

SECURITY CLASS ACTIONS
SETTLEMENT PATTERN

8 20%
3 15%
g 10%
5%
0%

0 6 12 18 24 30 36 42 48 54 60 66 72 78 84 90
Months to Settle after Motion to Dismiss Denied

Percentag:

——SEC Action  ——No SEC Action

Source: “How protective is D&O Insurance in Securities Class Action” ~ PLUS Journal Reprint, February 2010, Volume.
XXIll, Number 2, March 2010, Volume XXlll, Number 3
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Questions??
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Other Considerations

Oral Discussion
n

vl of projections, results
and variabiliy.

Limited Distribution
N This document should not be distrbuted, disclosed or otherwise furnished, in whole o in part, without the express witten
consent of Millien, Inc.

Data Reliance
N Wehaverelied upon detaand other background informetion prepared by National Undenwiter Insurance Data Services from
Highline Data withour auditor independent verifcation. We have performed a imited review of the datafor reasonableness and
y defectsin thedata. If defectsin thedata, it is possiblethat they

would adetail of
o relationshipsthat are meterially inconsistent. Such areview was beyondhe scopeof this presentation.

Use of Name
n Any reader of shall name, trademarks or service merks, or refer to Milliman
directly or indirectly in any third prior for release,

party
which consent shall be given in Milliman's sole discretion.
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