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and captive insurers

Antitrust Notice

PINNACLE

The Casualty Actuarial Society is committed to adhering strictly to the letter and
spirit of the antitrust laws. Seminars conducted under the auspices of the CAS
are designed solely to provide a forum for the expression of various points of
view on topics described in the programs or agendas for such meetings.

Under no circumstances shall CAS seminars be used as a means for competing
companies or firms to reach any understanding — expressed or implied — that
restricts competition or in any way impairs the ability of members to exercise

business j ing matters affecting competition.

It is the responsibility of all seminar participants to be aware of antitrust
regulations, to prevent any written or verbal discussions that appear to violate
these laws, and to adhere in every respect to the CAS antitrust compliance policy.
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Examples of Non-NAIC Reserve Analyses
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Examples

Self-insureds

Insureds with
large self-insured
retentions

Captive
insurance

N pools
companies

Municipal

Insureds with
large deductibles

Collateral
negotiations

Traditional
Insurance

$60 Billion
m $91 Billion
$15 Billion

Seinare $140 Billion

Programs
29%

U.S. Commercial Insurance Market

According to AM Best,
2004 was the hallmark
year when alternative
premium dollars
exceeded 50% of all
premium volume in the
commercial marketplace.




OVERVIEW
REGULATORY CONSIDERATION

each series?

Are SAOs required fa
series?
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General Considerations for Non-NAIC Reserve Work
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General Considerations

What is the Is this a new or What kinds of data Get familiar with the
intended purpose? emerging line? are available? program structure.
Historical retentions,
Who is the Is this an established deductibles,
intended user? program? reinsurance...
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COVERAGE EXAMPLE

What is D&O Side A coverage?

9/9/2022

13

Delaware Senate Bill 203
Amended Section 145(Q)

Delaware General Corporation Law (DGCL)

Senate Bill 203 amended Section 145(g) of the DGCL to expressly provide
that the definition of “insurance” includes captive insurance.

This makes captive insurers a viable alternative to traditional D&O
insurance, even Side A D&O insurance, for claims that are not directly
indemnifiable by the corporation due to DGCL Section 145(b).

Allows a captive insurer to indemnify the officers & directors when the
corporations shareholder sue the officers and directors. Lawsuits brought
by or in the right of the corporation.
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Senate Bill 203

Applies to Delaware corporations

The Second-Smallest State is the Corporate
Home to the World’s Leading Companies

More than one million business entities have
made Delaware their legal home and more than
60 percent of the Fortune 500 companies are
incorporated in Delaware.
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Before Senate Bill 203

Captive Insurer D&O Insurance
Indemnification Flow for Sides A, B, and C

Officers & Directors Side A Operating Company/Captive Owner
o of & . Indemnification [TT":’I:S':::::)]
perating Co., —
Captive Owner The Delaware Corporation

Side B&C Indemnification ‘ °
Side A Indemnification

prohibited by corporate -
law Captive Insurer
Capitalized & Owned by The Delaware Corp.
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After Senate Bill 203

Captive Insurer D&O Insurance
Indemnification Flow for Sides A, B, and C

Officers & Directors Operating Company/Captive Owner

of side A and Affiliates
Indemnification
Operating Co./ —_— [The Insured(s)]

Captive Owner The Delaware Corporation

\ Side B&C Indemnification ‘ .

Side A Indemnification
allowed by SB 203/

corporate law Captive Insurer

Capitalized & Owned by The Delaware Corp.
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Amended Section 145(Q)

Why captive insurance?

* Other states allow the use of a captive insurance for what is Side A coverage,
but do not directly say so.

* New Mexico allows insurance, trust fund, letter of credit, or self-insurance.

Nevada allows insurance or other financial arrangements.

Delaware specifically opted for captive insurance because captive insurance is
regulated insurance for:

* Solvency

* Investments

+ Subject to regulatory filings, examination, audits, and actuarial opinions
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Senate Bill 203

Why was it enacted?
Derivative lawsuit settlements

Source Woodruff Sawyer

9/9/2022

\can Realty
(nve VEREIT)
s240m
Wells Fargo
30M
217 Conaary
Fou
$1a7su e ebtneddl
Freeoon MCMoren
svou
PGLE
sroM SeoM
Camemursy 334 Tosla
A o
o o e s o=
S e
Fremr — D e

19

Amended Section 145(Q)

What industries will use it?

According to a January 11, 2022 article in Business Insurance problem coverage
areas in D&O include:

* SPAC related transactions
« Cryptocurrencies

+ Cannabis

* Environmental

+ Initial public offerings

* Cyber risks

* Fiduciary fee litigation

* See Judy Greenwald (2022, January 11). D&O liability rates flattening.
Business Insurance D&O liability rates flattening | Business Insurance
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Loss Reserve Considerations
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Loss Reserve Considerations

Available
benchmarks Adequacy of Consider
Data Methodology funding available rate
Patterns : -
estimates filings
Loss ratios

Rate Filing Example

1. Base Rates

‘vl be s raled. Base Rales are for 1 malion .

State Group 1 | Stats Group:
Base Rt (§ | Base Rate )
<S00K 3240 3600
>+500Kand <1H4 3z 3650
>=1Mand <M 3315 a0
<28 <54 3485 3850
N 360 100
>oT.5M and <15M 3560 4,400
>=15M and <25 4385 4850
>+25M and <40M 4T 5300
>=40M and 60M 5285 5850
600 and <100K sees | 650
Sl oo hesgpmerts }610 coverag is elocted undor nsuring clauses B and C, apy a focter of

State Group 1: €0, G, IN, KY, M - ROS, LN, NC, NJ, OH, 0K, W1

FUNDING ADEQUACY

Funding estimates and parameters
are starting points for the resefve
process

CONSIDER
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Professional Considerations
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Go to the ASOPs

ASOP 41 Considerations
ASOP 43 )
ASOP 20 Peer Review

PINNACLE

ASOP 41

Applies to actuaries
issuing communications
within any practice area

Disclosures in any

Gealalno actuarial communication

* Applies when issuing « If the actuary intends the * Intended user and
actuarial findings or an SAQ actuarial findings to be qualifications

relied upon by the intended :

* Form and content of user pon by * Information date
commur_ucatlon s N * Scope of assignment
appropriate; clear given * Data sources; material
intended users issues « Cautions on risk/uncertainty

« |dentify actuary * Findings * Responsibility for methods or

assumptions — reliance on
others
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INTENDED INTENDED MEASURE OF NATURE OF UNPAID METHODS AND MODELS
PURPOSES/USER UNPAID CLAIMS CLAIMS
« External or * Coverage, * Data
recoverables S
Internal? « Applicability of
* Define expenses methods and/or

models to data

ASOP 43

* Consider ASOP 25; Data Quality

¢ Gross vs. Net

* Reliance upon a single method

« Discussion of sensitivity to assumptions

« Discussion of uncertainty

ASOP 20

Selected discount Difference between Does the unpaid Significant risks
rate and basis for undiscounted and discounted estimate associated with
the selection discounted unpaid include a risk margin? discounted unpaid

claim estimate estimate

PINNACLE
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Is an SAO Required?

Review state law for

guidance on due dates Review ASOP 36

PINNACLE

ASOP 36

Identify the intended purpose of the Statement of Actuarial Opinion

Describe the reserves being opined upon
— Net vs. gross
— If the reserves reflect collectability risk and to what extent

— The claims to be covered by the reserves
* i.e, line of business, year, state

* Risk of material adverse deviation

ASOP 36

« Type of Statement of Actuarial Opinion
— Reasonable, deficient/inadequate, redundant/excessive, qualified opinion or no
opinion

Additional Disclosures

— Any changes in assumptions and methods from prior opinion

— If reserves are deficient or redundant, the amount of reserves the actuary deems
reasonable

* Deviation from standard — refer also to ASOP 41

PINNACLE
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Law Examples

* DESAO

— https://captive.delaware.gov/wp-content/uploads/sites/18/2021/04/Actuarial-
Opinion-Instructions.pdf

* ILJoint Insurance Pools

SAO Due Date

Information

Ask the Regulator
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ASK THE REGULATOR
How much authority does a captive
regulator have in the actuariall
process?
36
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Have you had to deal with any
insolvencies?
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business in
updated?
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Conclusions

* Non-NAIC loss reserve analyses often involve a variety of intended users and
intended purposes

New and innovative coverages and programs may require use of industry data and
benchmark assumptions

Use the ASOPs and state laws to help guide you on a professional course of action
given the intended audience and use of the work product

Regulators can serve as a source to answer questions or advise on legal
requirements

Thank You

Darcie R. Truttmann, FCAS, MAAA
309.807.2325

dtruttmann@pinnacleactuaries.com

Erich A. Brandt, FCAS, MAAA
309.807.2311

ebrandt@pinnacleactuaries.com

Steve Kinion, ACI W
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